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7. Evidence (§ 461 (1)*) — Parol Evidence of Vendee's Knowledge 
of Building Restrictions Incompetent. — Where a contract for the 
sale of land requires a conveyance by deed with general warranty 
and covenants of title, it cannot be shown by parol that the vendee 
when the contract was executed had knowledge of the existence of 
building restrictions imposed by the deed to the vendor, for the 
purpose of excluding them from the covenant against incumbrances 
stipulated for. 

[Ed. Note. — For other cases, see 12 Va.-W. Va. Enc. Dig. 708.] 

8. Vendor and Purchaser (§ 138*) — Vendee's Knowledge of Build- 
ing Restrictions Does Not Entitle Vendor to Compel Acceptance 
Subject Thereto. — Though it be shown by competent evidence that, 
when a vendee entered into the contract stipulating for a conveyance 
by deed with general warranty and covenants of title he had knowl- 
edge of the existence of building restrictions in the deed under which 
the vendor held title, the vendor is not entitled to specific perform- 
ance where it can only convey subject to such restrictions. 

[Ed. Note. — For other cases, see 12 Va.-W. Va. Enc. Dig. 614.] 

F. C. Moon, of Lynchburg, and A. L. Pitts, Jr., of Bucking- 
ham, for appellant. 

L. T. Hanckel and Allen & Walsh, all of Charlottesville, 
for appellee. 

WILLIAMS v. COMMONWEALTH. 

Nov. 18, 1920. 

[104 S. E. 853.] 

1. Homicide (§ 21*) — Difference between Murder in the First and 
in the Second Degree Stated. — The difference between murder in the 
first and in the second degree turns on whether the homicide was 
willful, deliberate, and premeditated. 

[Ed. Note. — For editorial comment, see 6 V. L. 'R., N. S., 456.] 
[Ed. Note. — For other cases, see Va.-W. Va. Enc. Dig. 648.] 

2. Homicide (§ 169 (»)*)— Police Chiefs Testimony that He Had 
Ordered Deceased Policeman to Arrest Defendant Held Admissible. 
— In prosecution for murder of plain clothes policeman, involving 
issue of whether defendant himself had shot deceased in self-defense, 
not knowing him to have been a policeman, or had shot to kill, if 
necessary to avoid arrest for crime committed by him in another 
state, testimony of chief of police that he had told deceased and other 
policemen that defendant was in the city and was wanted for murder 
committed in the other state, and had ordered them to arrest him, if 
possible, held admissible. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 142.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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3. Homicide (§ 160*) — Testimony that Defendant Had Displayed 
Gun Admissible on Question of Premeditation. — In prosecution for 
murder, involving issue of whether killing was premeditated, and had 
been committed by defendant in assault to avoid arrest for crime 
committed in another state, testimony that witnesses had seen de- 
fendant display the pistol with which he shot deceased, three or four 
weeks before the homicide, and that he had referred to the pistol as 
"his friend," held admissible on the issue of premeditation. 

[Ed. Note.— For other cases, see 7 Va.-W. Va. Enc. Dig. 139.] 

4. Homicide (§ 160*) — Defendant's Previous Possession of Weapon 
with Which He Did Killing Material on Issue of Premeditation. — The 
previous possession by the slayer of a weapon with which a homicide 
is committed is a material circumstance bearing on the question of 
whether the killing was premeditated. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 139.] 

5. Witnesses (§ 301*) — Cross-Examination of Defendant Held Not 
to Call for Incriminating Testimony., — In prosecution for murder of 
policeman, cross-examination of defendant as to whether, at the time 
of the homicide, he knew that he was wanted in another state for 
murder, held not improper, as calling for incriminating testimony, 
since admission that he knew he was wanted in such other state 
would not incriminate, in so far as being guilty of the crime com- 
mitted therein. 

6. Witnesses (§ 305 (2)*)— Accused Testifying in Own Behalf 
Takes Risk of Incriminating Himself. — The accused, by taking the 
stand, takes the risk of incriminating himself, in so far as the crime 
for which he has been procured is concerned, since he thereby sub- 
jects himself to the same rules of cross-examination as are appli- 
cable to other witnesses. 

7. Witnesses (§ 269 (1)*) — May Be Cross-Examined on Any Testi- 
mony Given in Chief. — A witness may be cross-examined on any 
testimony given by him in chief. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 958.] 

8. Witnesses (§ 277 (4)*)— Cross-Examination as to Whether De- 
fendant, Who Killed Officer, Knew that He Was Being Sought for 
Murder, Held Proper. — In prosecution for murder of plain clothes 
policeman, where defendant testified that he shot in self-defense, not 
knowing that deceased was a police officer, and that he did not sus- 
pect that his arrest was being sought, cross-examination as to 
whether he did not know that he was wanted in another state for 
murder committed therein held proper; cross-examination being 
relevant to facts testified by him in chief, and tending to test his 
veracity and credibility as a witness. 

9. Witnesses (§ 379 (2)*)— Defendant's Statement Held Admissi- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



906 6 VIRGINIA LAW REGISTER, N. s [ April, 

ble in Rebutal of Testimony. — In prosecution for murder of a plain 
clothes policeman, in which defendant claimed self-defense, not know- 
ing that deceased was an officer, and in which he testified on cross- 
examination that he did not know that he was being sought in an- 
other state for murder committed therein, testimony of the police 
officer who finally arrested defendant that he stated to such officer 
that he preferred to be tried for the murder of the plain clothes 
policeman, instead of for the murder committed in the other state, 
held admissible in rebuttal- of defendant's cross-examination that he 
did not know he had been wanted in other state. 

10. Homicide (§ 145*) — State Has Burden of Proving Intent to 
Kill. — In order to elevate the crime of murder to murder in the first 
degree, under Code 1919, § 4393, the burden is on the commonwealth 
to show, not only that the killing was done with malice aforethought, 
but also that it was committed with the intent to kill, not merely to 
do great bodily harm. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 137.] 

11. Homicide (§ 9*) — Intent to Kill Need Not Be Directed against 
Specific Person. — The intent to kill, which is a necessary element of 
first degree murder, need not be directed against any specific person, 
and if there is an intent to kill any person who may attempt a cer- 
tain thing, and a person is killed because he made such attempt, the 
intent is the same as if it were direct against that specific person. 

12. Homicide (§9*)— Intent to Kill Need Not Exist for Any Partic- 
ular Time Before Homicide. — The intent to kill need not exist for 
any particular length of time before the homicide, in order to con- 
stitute murder in the first degree. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 119.] 

13. Homicide (§ 253 (1)*)— Evidence Held to Prove First Degree 
Murder. — In prosecution for murder of plain clothes policeman in- 
volving the issue of whether defendant shot in self-defense, not know- 
ing that deceased was an officer, and thinking that deceased was mak- 
ing an assault on him, or whether he shot with intent to kill to pre- 
vent his arrest for crime for which he was wanted in another state, 
evidence held sufficient to support a conviction of first degree murder, 
showing that the killing was the result of a predetermined purpose 
to commit murder, if necessary to avoid arrest for crime committed 
in another state. 

[Ed. Note. — For other cases, see 7 Va.-W. Va. Enc. Dig. 149.] 

Error to Corporation Court of Lynchburg. 

John H. Williams, alias Joe Turner, alias Lee Jordan, alias 
Slim, was convicted of murder and he brings error. Affirmed. 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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In this case the accused was indicted at the May term, 1920, 
of the trial court for the murder of one L. A. Mann. 
Don P. Halsey, of Lynchburg, for plaintiff in error. 
John R. Saunders, Atty. Gen., for the Commonwealth. 



SOUTHERN RY. CO. et al. v. WHITE. 

SAME v. BOWDEN. 

iNov. 18, 1920. 

[104 S. E. 8-65.] 

1. Waters and Water Courses (§ 17 (2)*) — Railroad Company un- 
der Duty to Exercise Care Not to Obstruct Natural Flow of 'River 
with Culvert. — It was the duty of a railroad when it substituted a 
culvert for a trestle which carried its tracks over a stream to exercise 
due care not to obstruct the natural flow of the river; that is, it was 
its duty to secure against ordinary periodic freshets which could be 
foreseen with reasonable certainty. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 675.] 

2. Waters and Water Courses (§ 179 (4)*)— Evidence Held to Sus- 
tain Contentions of Landowners Suing for Flooding of Farms by Rail- 
road's Culvert. — In an action by landowners aganst a railroad for 
damages from flooding caused by backing up of the waters of a 
culvert, evidence held to sustain contentions of plaintiffs: First, with 
respect to the extent of the backwater on their respective farms, and 
the damage done; second, that such backwater was due to the in- 
adequacy of the culvert, and did not take place under prior conditions. 

[Ed. Note.— For other cases, see H3 Va.-W. Va. Enc. Dig. 681.] 

3. Waters and Water Courses (§ 179 (4)*)— Evidence Held to 
Show that Rainfall Which Caused Water to Back up from Railroad's 
Culvert Not Unprecedented — In an action by landowners against a 
railroad for damages from flooding of their farms when a culvert 
backed up the waters of a stream, evidence held to show that the 
rainfall at the time of the overflows was not an unprecedented down- 
pour, but one that might have reasonably been expected from the 
experience of the locality. 

[Ed. Note. — For other cases, see 13 Va.-W. Va. Enc. Dig. 682.] 

4. Waters and Water Courses (§ 176*) — Culvert Likely to Cause 
Overflows Created Immediate Cause of Action Sn Landowner's Favor. 
— The moment it was established by landowners that culvert to carry 
a railroad's tracks across a river was in itself a perpetual menance 
to the landowners' property by its likelihood to cause floods in times 
of extreme rainfall, it effected a permanent diminution in value of 
such properties, and created an immediate cause of action in favor 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



